ESCROW TERMS AND CONDITIONS   


General provisions

These terms and conditions will govern your use and participation in the escrow services provided by Fordaq. By electing to utilize the Fordaq escrow services you shall have also indicated your acceptance of these escrow terms and conditions and your intent and agreement to be bound by them. If you are unwilling to agree to these escrow terms and conditions, you shall discontinue further use of the Fordaq escrow services. If you agree to these Terms of Use, you will be bound as follows.

Fordaq escrow services are dedicated only to registered members of Fordaq and to facilitate the trade of goods on Fordaq’s marketplace.

For any point which is not dealt in these escrow terms and conditions, it is referred to the General Conditions of Fordaq which can be read and downloaded on the website www.fordaq.com and which are deemed as being part of these escrow terms and conditions.

Fordaq uses a security protocol that provides data encryption, server authentication, and message integrity for connections to the Internet to ensure that the data you provide is not transmitted over the Internet unencrypted and cannot be viewed by unauthorized individuals. Fordaq has also implemented a security system requiring a user ID and a password to access your transactions on the site. You agree not to give your password to any other person or entity and to protect it from being used or discovered by anyone else.

Starting the escrow

Buyer may establish an escrow with Fordaq to provide for the retention, administration, and controlled release of the escrowed funds in accordance with the Business Terms and subject to and conditioned on these Escrow Terms and Conditions. 

To start the escrow services, Buyer and Supplier sign the order form and the escrow general terms and conditions that can be downloaded on Fordaq’s website and fax them to Fordaq with indication of the authorized representative of each company and their contact details.

In the order form Buyer and Supplier indicate the amount of the transaction to guaranty with the escrow account, the nature of the goods ordered and the account of the Supplier on which the funds will be released.

Funding Escrow 

Within two business days of the online order or paper order by the Buyer of an escrow account Fordaq will provide the Buyer will all details to fund the escrow account by bank transfer. The buyer will add to the contractual amount to be paid to the Supplier an administration fee of 100 Euro + 0.5%. If this is the first time he opens an escrow account with Fordaq the Buyer will add an additional 200 Euro for set-up fees. Both amounts will be immediately deducted from the funds received. Upon receipt of the funds Fordaq will issue a notice of confirmation of funds by email to the Buyer and Supplier. 

If financial costs are claimed by the bank for the transfer of the funds, they will be charged to the Buyer and be deducted from the funds received.

If the underlying transaction guaranteed by the escrow is not carried out and the funds must be refund to the Buyer, the administration fee and the set-up fee will not be refundable. Fordaq will also deduct any banking cost from such transfer. 

Use of Funds in Escrow Account 

Fordaq will use funds deposited in the Escrow Account only in accordance with these Escrow Terms and Conditions. 

Fordaq will at all times hold funds in the Escrow Account separate from its corporate funds, will not use funds in the Escrow Account for its operating expenses or any other corporate purposes, and will not voluntarily make funds available to its creditors in the event of a bankruptcy or for any other purpose. 

Payments are limited to the currency specified for a transaction. Fordaq does not handle currency conversions.
Escrow Fund Not Insured Deposit 

You acknowledge that Fordaq is not a bank and amounts deposited in the escrow account are not insured deposits. You agree that you will not receive interest or other earnings on the funds in the Escrow Account. Fordaq may earn and retain interest on those funds, or may receive a reduction in fees or expenses charged for banking services or other compensation in respect of any balances in Escrow Accounts.   

Status Reports 

Buyer and Supplier may access current information regarding the status of the escrow on the Site. 

Release and Delivery of Amounts in Escrow 

Fordaq is authorized to and will release applicable portions of the Escrow Account (each portion a “Release”) to Supplier or Buyer only pursuant to one or more Release Conditions provided below. Supplier and Buyer authorize Fordaq to withhold from Supplier any financial costs that would be claimed by the bank for the transfer of the funds.

The funds will be released on the account mentioned by Supplier in the initial order form.

Release Conditions 

As used in these Escrow Terms and Conditions, “Release Conditions” means any of the following: 

1. Buyer’s Approval of a Release on the Site or by Fax 

2. Buyer’s failure to give Contrary Instructions pursuant to the Dispute Resolution Process below

3. Buyer’s and Supplier’s delivery of joint written instructions to Fordaq 

4. The final binding determination of an arbitrator 

Dispute Resolution 

For any dispute arising between Buyer and Supplier, Buyer and Supplier will pursue resolution of the dispute in accordance with the following steps (“Dispute Resolution Process”). 

Failure to Give Contrary Instructions
If, following the delivery of the goods, Supplier requests a Release on the Site or by Fax, and Buyer has not reacted to such Release within five business days after such release has been transmitted by Fordaq to the Buyer, then Buyer will be deemed to authorize Fordaq, and Fordaq will, make the Release to the Supplier.  

Contrary Instructions. 

Following the transmission by Fordaq to the Buyer of the request of Release of the Supplier, and should the buyer respond in writing within ten business days that (1) Buyer has not received the goods, or (2) the goods received by the Buyer do not conform with the contract between the Supplier and the Buyer Fordaq will halt the Release of funds allowing for the Supplier and Buyer to solve their dispute. 

Buyer and Supplier will not terminate such discussion and negotiation prior to the earlier to occur or delivery of joint written instructions to Fordaq concerning a Release, or the date thirty (30) business days following Supplier's original request of Release. 

Arbitration. In the event Buyer and Supplier have still failed to resolve the dispute within thirty (30) business days following Supplier's original request of Release both parties agree to ask an arbitrator to resolve their dispute. Buyer and Supplier can ask Fordaq to provide them a list of arbitrators. Fordaq cannot be held responsible as to the choice of the arbitrator made by the parties as well as to his decision. Buyer and Supplier will inform Fordaq of the name of the arbitrator chosen as well as his contact details and will allow Fordaq to contact him and ask any questions in relation to the contract between them. Buyer and Supplier will send to Fordaq a copy of the arbitrage compromise. Buyer and Supplier agree that the Arbitrator’s decision is final and binding to them and hereby waive any other further legal challenges or remedies including but not limited to civil or criminal litigation against the other party, Fordaq or the Arbitrator

The Arbitrator will determine how his costs are to be paid by the parties. Such amounts will be deducted from the amounts in the escrow account. 

Escrow 

During the Dispute Resolution Process, Fordaq will continue to hold the escrow without Release pending a Release Condition. 

Release of Escrow Account 

Upon any Release, the escrow will terminate as it relates to the portion of the Escrow Account so released. Upon final Release of the final milestone the entire Escrow Account will terminate. 

RELEASES ARE FINAL 

Your Authorization of release of any amount in the Escrow Account constitutes your agreement to release such amounts from the escrow. Such releases, once authorized, ARE FINAL. 

ESCROW AGENT 

Fordaq undertakes to perform only such duties as are expressly set forth in these Escrow Terms and Conditions and no other or further duties will be implied. Fordaq will have no liability under and no duty to inquire as to the provisions of any agreement other than the Business Terms and these Escrow Terms and Conditions. Fordaq will be under no duty to inquire into or investigate any agreement or communication between Buyer and Supplier, even if uploaded to the Site. Fordaq may rely upon and will not be liable for acting or refraining from acting upon any written notice, instruction or request furnished to it hereunder and believed by it to be genuine and to have been signed or presented by the proper party or parties. Fordaq will be under no duty to inquire into or investigate the validity, accuracy or content of any such document. Fordaq will have no duty to solicit any payments or Releases which may be due to or from any Escrow Account. Fordaq may execute any of its powers and perform any of its duties under these Escrow Terms and Conditions directly or through agents or attorneys (and will be liable only for the careful selection of any such agent or attorney) and may consult with counsel, accountants and other skilled persons to be selected and retained by it. Fordaq will not be liable for anything done, suffered or omitted in good faith by it in accordance with the advice or opinion of any such counsel, accountants or other skilled persons.In the event that Fordaq is uncertain as to its duties or rights hereunder or receives instructions, claims or demands from any party hereto which, in its opinion, conflict with any of the provisions of these Escrow Terms and Conditions, it will be entitled to refrain from taking any action and its sole obligation will be to keep safely all property held in escrow until it is directed otherwise in writing by Buyer and Supplier or by a final order or judgment of an arbitrator or court of competent jurisdiction. 

Fordaq cannot be held responsible in case of malfunction of its website.

Fordaq cannot be held responsible for the failure of the payment due to financial or state limitations of any kind.

SUCCESSION 

Fordaq may resign and be discharged from its duties or obligations under these Escrow Terms and Conditions by giving 20 days advance notice in writing of such resignation to Buyer and Supplier specifying a date when such resignation will take effect. 

The funds that would still be in possession of Fordaq at that time will be trabsfer to the alternate escrow agent designated by the parties.

Any corporation or association into which Fordaq may be merged or converted or with which it may be consolidated, or any corporation or association to which all or substantially all the online marketplace or Payment Service business of Fordaq may be transferred, will succeed to all the rights and obligations of Fordaq as escrow agent under these Escrow Terms and Conditions without further act.

Term and Termination of Escrow 

The Escrow will terminate automatically upon Release of all funds in the Escrow Account. Fordaq reserves the right to terminate the Escrow, for any reason, by providing Buyer and Supplier 20 days written notice. 

Survival of Terms Following Termination 

Upon termination of the Escrow, the remaining provisions of the Terms of Service will survive, including, without limitation, obligations to pay Fordaq any amounts, provisions concerning dispute resolution, limitation of liability, and indemnification obligations. 

Miscellaneous Escrow Terms and Conditions 

Notice of Requested Order 

If Supplier or Buyer intends to obtain an order from any arbitrator or any court, which order might direct Fordaq to take, or refrain from taking any action with respect to the escrow, that party will: (1) give Fordaq at least five business days prior notice of the hearing; (2) include in any such order a provision that, as a precondition to Fordaq�s obligation, Fordaq be paid in full for any amounts to which Fordaq would otherwise be entitled; and (3) be paid for the reasonable value of the services to be rendered pursuant to such order. 

No Third Party Rights 

These Escrow Terms and Conditions are intended solely for the benefit of Buyer, Supplier, Fordaq, and their respective permitted successors and assigns, and no other person or entity swill have or acquire any right by virtue of these Escrow Terms and Conditions unless otherwise agreed to by Buyer, Supplier, and Fordaq or if ordered by a court. 

Successors and Assigns 

These Escrow Terms and Conditions will be binding upon and inure to the benefit of the successors and assigns of Buyer, Supplier, and Fordaq. However, Fordaq will have no obligation in performing these Escrow Terms and Conditions, to recognize any successor or assign of Buyer or Supplier unless Fordaq receives clear, authoritative, and conclusive written evidence of the change of such parties.
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